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JURISDICTIONAL STATEMENT

Appdlants, Gary Gabd and Teresa Gabd, gppedl from afind judgment entered by the Probete

Divison of the Circuit Court of Clay County, the Honorable Larry D. Harman, on March 9, 2000,
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when the probate court entered judgment in favor of respondent on her Petition for discovery of assats
in the amount of $36,502.54, plus prejudgment interest @ the gatutory rete from February 27, 1998,
plus cogts. Appdlants contend that the trid court erred in denying their mation to dismiss, ered in
awarding amoney judgment againgt them, and lacked subject matter jurisdiction to proceed on abreach
of contract dam in adiscovery of assets procesding.

The Missouri Court of Appeds, Western Didrict, afirmed the probate court judgment in a
written opinion filed May 22, 2001. Appdlants filed their maotion for rehearing and motion for trandfer
to this Court on June 6, 2001, which were both denied by the Court of Appeds on July 3, 2001
Appdlantsfiled ther direct gpplication for trandfer in this Court on July 18, 2001.

Appdlants gpplication for trandfer from the Missouri Court of Appeds, Western Didrrict, to the
Missouri Supreme Court was sugtained by this Court on August 21, 2001. Therefore, jurisdiction of
this gpped is vested in this Court pursuant to Article V, Section 10 of the Condtitution of the State of

Missouri, 1945, as amended.

STATEMENT OF FACTS

Ruth Alice Spiegdhdter (heraindter "Mrs Spiegdhdter™) is the mother of eght children,

namdy. William Soiegdhdter, Mary Ann Wilson, John Soiegdhdter, Jane Weimhald, Albert T.



Spiegdhdlter, S, Teresa Gabel, James Spiegdhdlter, and Albert Michadl Spiegdhdlter.” She is dso
the mother-in law of appdlant Gary Gabd. (L.F.15). Mrs. Spiegdhdter isin her eighties. (T. 222).

After her hushand's desth in April 1978, Mrs. Spiegdhdter resded & 12 N.E. 88th Terr,,
Kansas City, Missouri. (T. 110, 153). At some time prior to December 3, 1988, some of the
Spiegdhdter children discussad a move of Mrs Spiegdhdter from 12 N.E. 88th Terr. (T. 111,112).
This discusson concerned moving Mrs Spiegdhdter into aone leve condominium thet would be more
convenient for her so she would not have to go up dairs Snce she was getting up in age. (T. 118).

Gary Gabd is a home huilder and ared estate developer. (T. 7). He entered into a written
joint venture agreamant with an individud named Ron Topham to devdop the Kingston Court
Condominium project. (T. 11-12, Mation to Dismiss EX 4). One of the condominium units was being
built for Mrs. Spiegelhdter. (T. 197). The address of the property was 7140 Kingston Court. (T. 198).
Legd title to the property wasin the name of Ron Topham, Gary Gabd's joint venture partner. (T. 202-
03).

A written contract for the sde of a condominium unit located a 7140 Kinggon Court was
prepared on or about January 15, 1988, between Kinggton Court Development Company and Ruth
Soiegehdter. (L.F. 35 Mation to Digniss EX 2 ). This contrect et forth a sdes price for the

condominium of $76,900.00. (L.F. 35, Mation to Dismiss EX 2). Legd title to the condominium was

1 Although named as "Albat Frands Spiegdhdter” in the Peiition for Disoovery of Assts, this
defendant's correct nameis"Albert Miched Spiegdhdter.” (L.F. 13, 42).
2 Transoript references to pages 1 through 32 are from the evidence heard by the trid court on the

moationsto dismissof Gary Gabd, Teresa Gabd and Jane Wamhaold.



not trandered to Mrs Spiegdhdter under this contract snce she could nat get her end loan to go
forward onit. (T. 10). Mrs. Spiegehdter was not abdle to perform under this contract. (T. 14)

On December 3, 1988, another written contract for the sdle of the same condominium unit wes
prepared for Mrs. Spiegehdter. (L.F. 37, EX 6, T. 217-18, Mation to DismissEX 1). This document
reflects a sales price of $60,000.00 payable $49,000.00 a dosing with the sdler financing the baance
of the purchase price, $11,000.00 for 15 years a 10% interest. (L.F. 37, EX 6, T. 217-18, Motion to
Digmiss EX 1). Legd title was not trandearred to Mrs Spiegdhdter under the December 3, 1988
contract (T. 10). Mrs Spiegdhdter made a down payment on the condominium of $49,000.00. (T.
11). Shewas not able to perform under the December 3, 1988 contract. (T. 14).

A third written contract, a contract for deed, was entered into between Kinggton Court
Devdopment Company and Mrs. Spiegdhdter on or about December 20, 1988. (T. 9, Mation to
Dismiss EX 3). This contract reflects a sales price of $78,000.00 payable as follows $49,000.00
down, with the balance payable at the rate of $235.00 per month until the amount of $18,000.00 is
paid, and further provides thet sdler carry an additiond second mortgege in the amount of $11,000.00
with no payments due until the unit is sold. (Mation to Dismiss EX 3). Mrs Spiegdhdter was not dble
to perform under the contract for deed. (T. 14).

On or about December 3, 1988, Mrs. Spiegehdter moved to 7140 Kingston Court,
Gladgtone, Missouri. (T. 110, 114). In 1989, Mrs. Spiegdhdter suffered a stroke which required her to

be hospitalized for approximately two wesks® (L.F. 11, T. 37, 146, 152-53).

® The Judgment and Order of Incapacity and Disshility Sates thet Mrs. Spiegelhdter suffered her

grokein 1988. (L.F. 11). However, the Judgment in the Discovery of Asss case dates that Mrs.
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After her sroke, Mrs. Spiegdhdter resded a the Kingston Court address until May of 1998.
(T. 115). Mrs Spiegdhdter dso resded with her daughter, Jane Ruth Weimhald, in Kansss City,
Missouri off and on from December 3, 1988 through May 1998. (T. 115-116). She d<o resded with
Teresa and Gary Gabd off and on from 1988 through 1998, when she wasill. (T. 115-116). Mrs
Soiegdhdter requires hdp with every fecet of daly living and requires totd care and 24 hour
supavigon. (L.F. 11). She never resded with any of her other children from 1988 through May 1998.
(T. 116). Since May 1998, Mrs. Spiegelhdter has resded a \Woodbine Hedth Care Centre. (T. 115).

In the gring or summer of 1995, some of the Spiegdhdter children participated in a family
mesting to discuss future plans for Mrs Spiegdhdter. (T. 119). Presat a this family meding were
Albet T. Spiegdhdter, ., John Spiegdhdter, May Ann Wilson, William Spiegdhdter, Jane
Weimhold, Albert Michad Spiegdhdter and Teresa Gabd. (T. 120-21). The family members presant
a the 1995 family meating discussed a number of things, one of which was that somebody in the family
should buy the condominium snce it was nat in the name of any family member or Mrs Spiegdhdter
but in the name of Kingston Court Development Corporation. (T. 198).

At the 1995 family mesting, it was discussad that two people should be on the title to 7140
Kingston Court. (T. 201). John Spiegdhdter entered into an agreement to purchase this property. (T.

201-02). None of the other Spiegelhdter shlings agreed to be a co-owner of the property. (T. 201).

Soiegehdter suffered her droke in 1989. L.F. 105). Additiondly, Mrs. Ryan tedified that Mrs
Spiegehdter suffered her sroke in 1989. (T. 37). Albet T. Spiegdhdter, S, d<0 tedtified that his

mother suffered her strokein 1989 (T. 146, 152-53).
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Also discussd a this meeting was the sdling price of the condominium back in 1988, (T. 119-20).
The probate court gpecificaly found:
Thereis ovious acrimorny among some of the family members
There have been "accustions' and " cross-accusations' by various
members of the family as to who has possession of cartain items of
persond property thet a one time beonged to Ruth Spiegdhdter.
(L.F. 105,106).
James A. Spiegdhdter had no regular conversations with his sblings (T. 164). He does recdll
Albert T. Spiegdhdter, S, requeding that he 9gn over finandd accounts to him. (T. 164). Albert T.
Soiegdhdter, S, tedtified he is on gpegking terms with Jm [James A. Spiegdhdter] but thet Jm is not
on specking terms with him. (T. 150). Albert dso testified thet he wanted James A. Spiegehdter to
sgn over financid accounts to him so they could be *consolidated under oneroof.” (T. 150-51).
Albert T. Spiegdhdlter, S. tedtified that Terri Gabel said the sdlling price of 7140 N. Kingston
Court was $60,000.00 and thet the Gabes were carrying an $11,000.00 note. (T. 120). May Ann
Wilson testified thet at the family meeting held in 1995, Terrie Gabd did not say the sling price of the
condominium was $60,000.00. (T. 187-88). John Spiegehditer testified that he heard a $60,000.00
sdling price of 7140 N. Kinggton Court thrown around, but he never knew the find amount. (T. 224).
James A. Spiegdhdter was not presant a any family meeting and had no knowledge of the 7140 N.
Kingston Court transaction. (T. 160). Gary Gabd tedtified that comparable units to 7140 N. Kingston
Court were sling for $85,000.00in 1988. (T. 19).
John Spiegdhdter does nat remember when he entered into the agreement to purchese the

property, however, Ron Topham, Gary Gabd's joint venture partner ddivered awarranty deed to John
12



Soiegdhdter in April 1996 for the property a 7140 Kingston Court. (T. 202-03, EX 9). Thesdefrom
Kinggton Court Development Company and ddivery of the waranty deed to John Spiegdhdter dll
heppened at thet time. (T. 201-02).

The purchese price s forth in the contract for sde to John Spiegdhdter is $85,000.00. (T.
204-05, EX 18). This price included the $49,000.00 down payment, a $1,000.00 earnest depost and
$35,000.00 to dear exiging liens on the property. (T. 205-06). Someime between June and
December 1997, John Spiegelhdter took out a second mortgage on his persond residence to pay off
the $35,000.00 indebtedness on the property a 7140 Kingston Court. (T. 210). John Spiegehdter
tedtified thet he paid $35,000.00 out of the loan proceeds to the Gabds at that time. (T. 210).

Laer in 1997, John Spiegdhdter agreed to lig that propety for sde (T. 211). John
Soiegdhdter received a contract for the sde of the property on January 22, 1998 from a Nancy
Pummé. (T. 211-12, EX 10). This contract stated a sde price of $101,000.00. (T. 212, EX 10).
According to the settlement statement dated February 27, 1998, after deduction for ordinary expenses
of sde, the net proceeds were $91,822.54. (T. 212-213, EX 7). Out of the net proceeds John
Soiegdhdter pad off the seoond mortgage on his persond resdence which then had a baance of
$33,960.23. (T. 213, EX 7). Also, $862.00 was deducted for repairs to make the property ready for
sde and $3,580.00 was deducted for estimated tax liability. (T. 214, EX 7). John Spiegehdter pad
the baance of $53,420.00 to Beverly Sue Ryan's office as the consarvator for Mrs. Spiegdhdter's
edae (T. 215, EX 7). Fndly, John Spiegdhdter pad to Bevearly Sue Ryan, in the same cgpedity,
$1,900.00 representing apartia escrow refund. (T. 215).

Mrs. Spiegelhdter was dedared legdly disshled and incapecitated by the probate division of

the Clay County Circuit Court on February 6, 1998. (L.F. 11, 105). There was no finding as to when
13



the disability and incapedity of Mrs. Spiegdhdter factudly or actudly occurred. (L.F. 105). After she
suffered her sroke in 1989, Mrs. Spiegehdter told James Spiegdhdter which checks to write for her.
(T. 162-63). Mary Kay Spiegdhditer, daughter of Albert T. Spiegdhditer, S. testified, in part:

Q. PLEASE TELL THE COURT HOW YOU CAME IN

POSSESSION OF THESE EARRINGS?

A. APPROXIMATELY 1992 WE HAD A DISCUSS, GRANDMA

HAD TOLD ME--

A. GRANDMA HAD SAID THAT SHEWAS GOING TOHAVE
YOU GIVE ME THOSE EARRINGS BECAUSE SHE SAID THAT
SHE WANTED ME TO WEAR THEM WHEN | MARRIED STEVE
JOHNSON.
THAT WASSHE REALLY LIKED STEVE.... AND SO, SHE
SAID THAT SHEWANTED ME TO HAVE THOSE AND TO WEAR
THEM ON MY WEDDING DAY.
(T. 170). Mrs. Spiegdhdter was not adle to Sgn her name on rent checks payade to John
Soiegdhdter in 1997. (T. 207). However, this was because of her inability to move her arm and hand,
not her hedth. (T. 208).
Bevaly Sue Ryan, Public Adminigrator of Clay County, Missouri (hereindfter "Mrs Ryan”),
was gppointed consarvator of her estate, and John A. Spiegdhdter, was gppointed as the guardian of

her person.(L.F. 11-12, 105).*
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On December 11, 1998, Mrs. Ryan filed a fourteen count Petition for Discovery of Asss,
Acocounting and Other Rdief in the Probate Divison of the Clay County Circuit Court. (L.F. 13). The
Petition named dl of Mrs Spiegdhdter's children, William Spiegdhdter, Mary Ann Wilson, John
Soiegdhdter, Jane Weimhald, Albert T. Spiegdhdter, Sr., Teresa Gabd, James Spiegdhdter, ad
Albert Frandis Spiegelhdlter, as defendants® (L.F. 13). Gary Gabd, hushand of Teresa Gabd, was

aso named as a defendant under Count 10 of the Petition. (L.F. 13, 27).

* The Judgment entered, which is the subject of this appedl, states that Mrs. Ryan was gppointed as
Mrs. Spiegdhdter's guardian in addition. (L.F. 105). However, the Judgment and Order of Incapacity
and Disability entered by the probate court on February 6, 1998 gopoints Mrs. Spiegdhdter's son,
John A. Spiegdhdter asthe guardian of her person. (L.F. 11-12).
> Inhis Answer to Mrs. Ryan's Petition, defendant/respondent Albert T. Spiegelhdlter dedared:
1 Defendant denies the dlegation contained in Paragraph 10 of
Rlantiff's Petition and further satesthat Albert Frandis
Soiegdhdter isnot ason of Ruth Spiegd hdter, but rather a person
who Ruth Alice Spiegehdlter raised. (L.F. 40).
Smilaly, defendant/respondent Mary Ann Wilson datesthe fallowing in her Answer:
1 Defendant denies the dlegation contained in Paragrgph 10, and
|ater incorporated in Paragraph 16, of Plantiff's Petition and further
datestha Albert Frands Spiegdhdter isnot ason of Ruth
Soiegdhdter, but rather a person who Ruth Alice Spiegdhdter

rased. Defendant is unaware of any legd prooeedings resuiting

15



On February 5, 1999, the Gabds filed an Answer to the Pdition sdting forth afirmetive
defenses of lack of subject metter juristiction and bar of the datute of limitations (L.F. 2,61-73). On
this same date, the Gabds a0 filed a mation to dismiss with the probate court also contending thet it
lacked subject matter juridiction and thet the daims againg them under Count 10 of Ms Ryan's
Petition were barred by the gpplicable datute of limitetions. L.F. 2, 77-79). On June 2, 1999, the
Gabd s presented evidence to the probate court in support of their motion to dismiss. (T. 1-32).

Gay Gabd tedified that he was a red edae devdoper and entered into a join venture
agreement with aRon Topham. (T. 7-8, 11-12). The entity was named Kingston Court Devel opment
Company. (T. 14). Under the agreement, Gary Gabd had authority to enter into contracts on behdf of
Kingston Court Development Company. (T. 12, Mation to DismissEX 4).

Gay Gabd tedtified thet the contract dated December 3, 1988 did not have the correct sales
priceonit. (T. 7, Mation to Dismiss EX 1). Furthermore, the earlier contract dated January 15, 1988
was between Kingson Court Deveopment Company and Ruth Spiegdhdter and she was not adle to
perform under it. (T. 14, Mation to Dismiss EX 2). Fndly, Gary Gabd tedified to the contract for
deaed between Kingson Court Devdopment Company and Ruth Spiegdhdter, which was the find
contract entered into after prior negatiations. (T. 9, Mation to Dismiss EX 3). Mrs Spiegdhdter was
not able to perform under this contract ether. Findly, Gary Gabd d<o tedified a this hearing thet the
reason title was never trandferred to Mrs. Spiegdhdter was because she never could get her end of the

loan to go forward. (T. 10).

in adoption of Albert Francis Spiegdhdter by Ruth Alice

Siegehditer. (L.F. 47).
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The offidd transript reflects "(CAUSE SET FOR TRIAL ON ALL REMAINING ISSUES
ON OCTOBER 15TH AT 9 OCLOCK A.M.). (T. 32). On October 15, 1999, the probate court
heard Ms Ryan's evidence. (T. 33). The cause was continued to October 20, 1999, when the probate
court recaived additiond evidence from Ms Ryan. (T. 233).

At the dose of Ms. Ryan's case, the Gabds ordly moved the probate court to dismiss with
regard to Count 10 and renewed the written motion filed February 5, 1999. (T. 248). On October 6,
1999, Ms. Ryan voluntarily dismissed Counts 13 and 14 of her Peition pertaining to Albert Miched
Soiegdhdter. (L.F. 103). On March 10, 2000, the probate court entered a written judgment in favor
of dl respondents and againg Ms. Ryan on Counts 1,2,34,5,6,7,89,11, and 12,(L.F. 5, 105). The
probate court entered judgment againg Teresa and Gary Gabd under Count 10 of the Petition,
avarding Ms Ryan on behdf of Ruth Spiegdhdter judgment in the amount of $36,502.54, plus interest
a the datutory rate from February 27, 1998, plus codts. (L.F. 105, 112). On April 10, 2000, the
Gabdsfiled ther notice of gpped with the Clay County Circuit Clerk, Probate Division. (L.F. 114) Itis

from thisfind judgment which the Gabdls gpped to this Court.

POINTSRELIED ON

1. THE PROBATE COURT ERRED WHEN IT ENTERED JUDGMENT IN
FAVOR OF BEVERLY SUE RYAN AND AGAINST GARY AND TERESA

GABEL UNDER COUNT 10 OF THE DISCOVERY OF ASSETS CASE
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BECAUSE MRS. RYAN FAILED TO PROVE BY SUBSTANTIAL EVIDENCE
THAT GARY GABEL AND TERESA GABEL ADVERSELY WITHHELD OR
CLAIMED AN INTEREST IN REAL PROPERTY LOCATED AT 7140
KINGSTON COURT IN THAT NO EVIDENCE WAS PRESENTED AS TO
WHEN MRS, SPIEGELHALTER BECAME DISABLED AND
INCAPACITATED, AND GARY AND TERESA GABEL HAD NO INTEREST IN
7140 KINGSTON COURT WHEN MRS SPIEGELHALTER WAS

ADJUDICATED INCAPACITATED AND DISABLED ON FEBRUARY 6, 1998.

Sateex rd. Knight v. Harman, 961 SW.2d 951 (Mo. App. 1998)

8475.160 R.SMo.
8475.340 RSMo.

Cohen v. Crumpacker, 586 SW.2d 370 (Mo. App. 1979)

Murray v. Rockwall, 952 SW.2d 350 (Mo. App. 1997)

Murphy v. Carron, 536 SW.2d 30 (Mo. banc. 1976)

Klugesherz v. American Honda Motor Co., 929 SW.2d 811 (Mo. App. 1996)

Fujitav. Jfries, 714 SW.2d 202 (Mo. App. 1986)

McGraw v. Andes, 978 SW.2d 794 (Mo. App. 1998)

Pricev. Price, 921 SW.2d 668 (Mo. App. 1996)
2. THE PROBATE COURT ERRED WHEN IT DENIED THE GABELS

MOTION TO DISMISSFILED PRIOR TO TRIAL AND AFTER

18



EVIDENCE WAS HEARD ON THAT MOTION REGARDING COUNT 10 OF
THE PETITION DENOMINATED AS A "DISCOVERY OF ASSETS' CAUSE
BECAUSE THE PROBATE COURT LACKED SUBJECT MATTER
JURISDICTION TO HEAR AND DETERMINE THAT CAUSE IN THAT THE
PROBATE COURT IS A COURT OF LIMITED JURISDICTION AND IT
COULD NOT HEAR AND DETERMINE THE COMMON LAW TORT
CLAIMS AND BREACH OF CONTRACT CLAIMS WHICH WERE

ASSERTED BY BEVERLY SUE RYAN.

Sateex rd. Knight v. Harman, 961 SW.2d 951 (Mo. App. 1998)

§472.020 RSMo.

8475.160 R.SMo.

In re Edate of Goldenberg, 601 SW.2d 637 (Mo. App. 1980)

Maiter of Edtate of Woodrum, 859 SW.2d 259 (Mo. App. 1993)

Parmer v. Bean, 636 SW.2d 691 (Mo. App. 1982)

Cook v. Pdlineni, 967 SW.2d 687 (Mo. App. 1998)

3. THE PROBATE COURT ERRED WHEN IT DENIED THE GABELS
MOTION TO DISMISS FILED PRIOR TO TRIAL REGARDING COUNT 10
OF THE PETITION BECAUSE COUNT 10 WAS ABSOLUTELY BARRED BY
THE APPLICABLE STATUTE OF LIMITATIONS, EITHER 8516.110 R.SMO.

(1994), THE TEN YEAR STATUTE, OR 8516.120 R.SMO. (1994), THE FIVE
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YEAR STATUTE, IN THAT BEVERLY SUE RYAN FILED HER LAWSUIT ON
DECEMBER 11,

1998, AND THE WRITTEN CONTRACT UPON WHICH SHE BASESHER
LAWSUIT WASDATED EITHER JANUARY 15, 1988 OR DECEMBER 3,
1988, AND THE RIGHT TO SUE, IF ANY, AROSE AT THE TIME THE
GABELSFAILED TO DELIVER A DEED TO MRS. SPIEGELHALTER.

Jordan v. Willens, 937 SW.2d 291 (Mo. App. 1996)

Cohen v. Crumpecker, 586 SW.2d 370 (Mo. App. 1979)
8516.110 R.SMo.
8516.120 R.SMo.

Lomax v. Sewdl, 1 SW.3d 548 (Mo. App. 1999)

Rule55.08

Hughes Development Co. v. Omega Redlty Co., 951 SW.2d 615 (Mo. banc. 1997)

Locd 719 Intern. Assn of Frefightersv. City of Independence, 996 SW.2d 112

(Mo. App. 1999)

ARGUMENT

1. THE PROBATE COURT ERRED WHEN IT ENTERED JUDGMENT IN
FAVOR OF BEVERLY SUE RYAN AND AGAINST GARY AND TERESA
GABEL UNDER COUNT 10 OF THE DISCOVERY

OF ASSETS CASE BECAUSE MRS, RYAN FAILED TO PROVE BY

SUBSTANTIAL EVIDENCE THAT GARY GABEL AND TERESA GABEL
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ADVERSELY WITHHELD OR CLAIMED AN INTEREST IN REAL
PROPERTY LOCATED AT 7140 KINGSTON COURT IN THAT NO
EVIDENCE WASPRESENTED ASTO WHEN MRS, SPIEGELHALTER
BECAME DISABLED AND INCAPACITATED, AND GARY AND TERESA
GABEL HAD NO INTEREST IN 7140 KINGSTON COURT WHEN MRS,
SPIEGELHALTER WAS ADJUDICATED INCAPACITATED AND DISABLED
ON FEBRUARY 6, 1998.

STANDARD OF REVIEW

The gppdlants contend that the trid court erred in this court-tried case by entering judgment
agang them under Count 10 of the petition for discovery of assets and in favor of Beverly Sue Ryan
because the court's judgment was not supported by subgtantid and competent evidence. In a court
tried case, the judgment of the trid court will be affirmed unless

1 Thereisno subgtantiad evidence to support the judgment; or
2. The judgment is againgt the weight of the evidence; or
3. The judgment erroneocudy dedares or gopliesthe law.

Murray v. Rockwell, 952 SW.2d 350, 352 (Mo.App.1997) (Citing Murphy v. Carron, 536 SW.2d

30, 32 (Mobanc.1976)). Additiondly, "[this Court] defer[g to the trid court's determination of
credibility, viewing the evidence and inferences therefrom in the light mos favoreble to the . . .
[judgment] and disregarding dl contrary evidence and inferences” Id. (quating Price v. Price, 921
SW.2d 668, 671 (Mo. App.1996) and Rule 73.01(c)(2)).
Subdtartid evidenceis defined es
evidence which, if true, has probetive force upon theissug, i e,
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evidence favaring facts which are such that reasonable men may

differ asto whether it establishesthem; it isevidence from which the

trier or triers of the fact reasonably could find the issuesin harmony

therewith; it is evidence of acharacter suffidently subgantia to

warrant thetrier of factsin finding from it the facts to establish which

the evidence was introduced.

Fujitav. Jfries, 714 SW.2d 202, 206 (M0.App.1986). "In order to make asubmissble casg,

it is incumbent on the plantiff to present substantid evidence supporting each dement of his dam.”

McGraw v. Andes, 978 SW.2d 794, 802 (Mo. App. 1998). Furthermore, "[a] mere scintilla of

evidenceisinauffidet.” Klugesherz v. American HondaMoator Co., 929 SW.2d 811, 813 (Mo. App.

1996). "The quedtion of whether evidence in a case is subdtantid and whether the inferences drawvn are
reasonable are quesions of law." Id. Furthermore, "[ijn determining whether a submissble case is
mede, . . . [this Court should] review the evidence in the light mogt favorable to the plaintiff, giving the
plantiff the benefit of dl reasonable inferences and disregarding defendant's evidence except inofar asiit
may ad theplaintiff'scase" 1d.

Bevaly Sue Ryan indituted this "discovery of assets' adtion as the consarvaor of the estate of
Ruth Alice Spiege hdter to recover property congding of persond effects, furniture, an automohile, red
edate, cash and other items which she dleged was in the possession of the named defendants and
properly belonged to the estate. A lawauit for discovery of assets by a consarvator is controlled by
8475.160 R.SMo. 1994 which provides

475.160. Assets of protectee, action to obtain, procedure - Any
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consarvator, protectee, creditor or other person, indluding a person
interested in expectancy, reverson or otherwise, who damsan
interest in property which isdaimed to be an asst of the etate of a
protectee or which is damed should be an asset of such an edtate,
may file averified petition in any court having jurisdiction of such
estate seeking determination of the title and right of possession
thereto. The petition shall describe the property, if known, shdll
dlege the nature of the interest of the petitioner and thet title or
possession of the property, or both, are being adversdy withheld or
damed. The court shal proceed on such petition in accordance with
the provisons of section 473.340, R.S.Mo.
Section 473.340 RSMo., edablishes a smilar cause of action to recover property dleged to be
adversdy withheld from a decedent's etate.
Asthis Court recently sated, "[a] discovery of assats action, asits name implies, is a search for

ases”" Sateex rd. Knight v. Harman, 961 SW.2d 951, 954 (Mo. App. 1998). Furthermore, "[t]he

adtion isa"dautory proceeding Smilar to the common law actions for trover and converson.” 1d. The
purpose of a discovery of assets action "is to determine whether ‘the decedent held title & his death to
certain described property and thet this property is being adversdy withhdd by ancther person.” 1d. a
954-55.

Mrs Ryan'slawsuit conssted of fourteen counts againg Mrs. Spiegehdter's children and Gary

Gabd. (L.F. 13-21). She voluntarily dismissed Counts 13 and 14 prior to trid. C.F. 103). The
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probate court entered judgment for dl defendants on the remaining counts, except Teresa and Gary
Gabd with respect to Count 10, finding:

With regard to counts 1,2,3,4,5,6,7,8,9,11,12, and 13, the court finds

thet there was inaufficient proof thet the assets damed asbeing

owned presantly by Ruth Spiegdhdter are dill currently owned by

her and are being wrongfully withhdd from the consarvator, acting

on bendf of theestate. Certain items damed in the foregoing

counts were the subject of gifts made many yearsago. Other items

damed as bang assets of the estate have little mongtary vaue and

hold sentimenta vaue only by certain people who possessthem, or

those who may want them. Certain counts are moot because

restitution has been made to the estate. Certain counts related to

the credtion of joint tenancies with Ruth Spiegelhdlter, dating back

severd years but there was insufficient proof thet any of these

accounts were misued [s¢] or mishendled by any of thejoint tenants,

or werecreated asaresult of duressor undue influence.

[Empheasis added].
(L.F. 107-08). The bank accounts referred to by the probate court in its March 9, 2000 judgment
were jointly held be various Spiegehdter children as early as 1978 and as late as 1997. (L.F. 156,
131). Smilarly, the probate court spedificdly hed there was no evidence of undue influence regarding

the cregtion of these joint tenancy bank accounts. (L.F. 108).
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The Gabds gpped from judgment entered againg them under Count 10 of plaintiff's petition for
"discovery of assts' wherain the court entered judgment againg them in the sum of $36,502.54, plus
prgudgment interest a the gatutory rate from February 27, 1998, plus cods. In Count 10 of her
Petition, Beverly Sue Ryan dleges, among ather things

57.  Rantiff, based upon information and bdlief, bdievesthat
Defendants Teresa Gabd and Gary Gabd purported to sl a
townhouse located a 7140 N. Kingston Court Dr., Gladstone, Clay
County, Missouri to Ruth Alice Spiegehdter on ether January 15,
1988 or on December 3, 1998. A copy of two Contrectsfor the sde
of Red Edate are atached hereto as Exhibits A and B and
incorporated herein by reference.

58.  Hantiff besed upon information and belief beievesthat
$49,000.00 was removed from a bank account of Ruth Alice
Soiegdhdter and paid to Defendants toward the purported purchase
of sad residence and that Defendants agreed to carry an $11,000.00
note for the balance of the purchase price.

59. Atthetimeof said sde title to said resdence was not
trandferred to Ruth Alice Spiegd hdlter as said Defendants did not
own sad residence astitle gppeared to be vested in Rondd Topham

and Ann Topham, husband and wife

64.  Sadresdence was subsequently sold in 1998 for the sum of
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(L.F. 27-29).

$101,000.00.

65.  Defendants have retained the proceeds from the 1998 sde of
the resdence which rightfully bdong to Ruth Alice Spiegd hdlter.

66.  Paintiff hasrecaved the sum of $53,420.00 from the 1998

sdeof sad resdence.

Additiondly, there was no finding as to when the disability and incapedity of Mrs Spiegdhdter

factudly or actudly occurred. (L.F. 105). After she suffered her strokein 1989, Mrs. Spiegdhdter told

James Spiege hdter which checks to write for her. (T. 162-63). Mary Kay Spiegdhdter, daughter of

Albert T. Spiegdhditer, . testified, in part;

Q. PLEASE TELL THE COURT HOW YOU CAME IN
POSSESSION OF THESE EARRINGS?
A. APPROXIMATELY 1992 WE HAD A DISCUSS, GRANDMA
HAD TOLD ME--
A | GRANDMA HAD SAID THAT SHE WAS GOING TO HAVE
YOU GIVE ME THOSE EARRINGS BECAUSE SHE SAID THAT
SHE WANTED ME TO WEAR THEM WHEN | MARRIED STEVE
JOHNSON.

THAT WASSHE REALLY LIKED STEVE.. .. AND SO, SHE
SAID THAT SHEWANTED ME TOHAVE THOSE AND TO WEAR

THEM ON MY WEDDING DAY.
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(T. 170). Mrs. Spiegdhdter was not adle to 9gn her name on rent checks payadle to John
Soiegdhdter in 1997. (T. 207). However, this was because of her inability to move her am and hand,
not her hedth. (T. 208).

Gengrdly, "[w] hile a contract made by one under a guardianship by reason of incompetency is
void, a contract made prior to adjudicaion but while the person is under mentd disahility is only

voideble" Cohen v. Crumpacker, 586 SW.2d 370, 374 (Mo. App. 1979). Ms Ryan pleads no facts

to rebut this presumption of competency of Mrs. Spiegelhdter prior to the probate court's February 6,
1998 adjudication. From Ms. Ryan's own pleadings, and from the evidence she presanted & trid, it is
goparent tha Mrs. Spiegdhdter's Edate was reimbursed the entire depost she pad in 1988,
$49,000.00, plus an additional $4,420.00. (L.F. 27-28, T. 213-15).

Mrs Ryan's own evidence a trid bdies her pleading under Count 10 thet the Gabds retained
the proceeds from the 1998 sde of 7140 Kingston Court. Her evidence was that the property a 7140
Kingston Court was conveyed to John Spiegdhdter by warranty deed dated in April of 1996, from
Ron Topham, Gary Gabd's partner. (T. 201-03, EX 9). John Spiegdhdter entered into a contract on
with Kingston Court Devd opment Company, not Gary Gabd, for the purchase of 7140 Kingston Court
in 1996. (T. 204-05, EX 18). The purchase price was $85,000.00 payable $1,000.00 in earnest
money, conventiond financing in the amount of $35,000.00 to dear loans on the proparty, with a
baance due a closng of $49,000.00. (T. 204-05, EX 18).

John Spiegelhdlter then obtained a second mortgage on his resdence to obtain the $35,000.00
necessaty to clear the debt owing on the property. (T. 205-06). This $35,000.00 was pad to the

Gabds a the time John Spiegelhdter obtained the loan on his resdence. (T. 210). Subsequently, on
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January 21, 1998, John Spiegehdter recaived a contract for the sde of the property. (T. 211-12, EX
10).

Per the settlement Satement relaing to the January 21, 1998 sde, John Spiegdhdter, not the
Gabds, received net proceeds of $91,822.54. (T. 212-13, EX 7). Out of the net proceeds, John
Soiegdhdter pad off the second mortgage on his resdence in the baance of $33,960.23. (T. 213-14,
EX 7). Hedsowithhdd an escrow for anticipated tax lighility in the amount of $3,580.00. (T. 214, EX
7). Findly, $53,420.00 was pad to Ms Ryan on behdf of Mrs. Spiegdhdter. (L.F. 28, T. 94-95).

Mrs. Ryan does nat dlege that John Spiegdhdter adversdy withhed any money or property
out of any transaction involving 7140 N. Kingson Court. He is not even named in Count 10 of her
Petition. (L.F. 27-29). John Spiegdhdter repaid a second mortgage to himsdf usad to dear loans
agang the property so that he could dose on it and later sl it for $101,000.00.

There was no evidence before the probate court, let done subgtantid evidence that the Gabds
adversdy withhdd and property bdonging to Mrs. Spiegdhdter’'s etate. Mrs. Soiegdhdter was
dedlared incgpacitated and disabled on February 6, 1998. (SO.F. a 11). The Gabds had no
ownership interest whatsoever in 7140 Kingston Court after April of 1996 when the condominium was
purchased by John Spiegehdter. SO.F. a 10). Mrs. Spiegdhdter's entire down payment was
returned to her estate plus an additiona $4,420.00. (SO.F. a 11). Findly dl proceeds from the 1998
e of the condominium were recaived by John Spiegdhdter, nat the Gabds. (SO.F. a 11). The
probate court made no finding that John Spiegdhdter adversdy withhdd propety of Mrs
Soiegd hdter's etate and should have Smilarly entered judgment for the Gabels under Count 10 of Ms.

Ryan's Ptition.
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2. THE PROBATE COURT ERRED WHEN IT DENIED THE GABELS

MOTION TO DISMISS FILED PRIOR TO TRIAL AND AFTER EVIDENCE

WAS HEARD ON THAT MOTION REGARDING COUNT 10 OF THE

PETITION DENOMINATED AS A "DISCOVERY OF ASSETS' CAUSE

BECAUSE THE PROBATE COURT LACKED SUBJECT MATTER

JURISDICTION TO HEAR AND DETERMINE THAT CAUSE IN THAT THE

PROBATE COURT IS A COURT OF LIMITED JURISDICTION AND IT

COULD NOT HEAR AND DETERMINE THE COMMON LAW TORT

CLAIMS AND BREACH OF CONTRACT CLAIMS WHICH WERE

ASSERTED BY BEVERLY SUE RYAN.

STANDARD OF REVIEW

The Gabds contend thet the probate court ered when it denied their mation to dismiss Ms
Ryan's "Discovery of Assats' Petition because the probate court lacked subject metter jurisdiction to
hear common law tort daims and dams for breech of contract. A mation to dismissfor lack of subject
metter jurisdiction can raise factud issues  However, when there is not factud dispute & issue, "the
question of juridiction is purdy one of lav." Parmer v. Bean, 636 SW.2d 691, 694 n.1 (Mo. App.
1982). Under this point, no factud issues are raised, and this Court reviews the decison of the probate

court de novo. Cook v. Pdlineni, 967 SW.2d 687, 690 (Mo. App. 1998).

Under Count 10 of her Pdition, denominated as a "Discovery of Assts' action, Ms Ryan

dleges

57.  Rantiff, based upon information and bdlief, bdievesthat
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Defendants Teresa Gabd and Gary Gabd purported to sl a
townhouse located a 7140 N. Kingston Court Dr., Gladstone, Clay
County, Missouri to Ruth Alice Spiegehdter on ether January 15,
1988 or on December 3, 1998. A copy of two Contractsfor the sde
of Red Edate are atached hereto as Exhibits A and B and
incorporated herein by reference.

58.  Rantff basad upon information and beief bdievesthat
$49,000.00 was removed from abank account of Ruth Alice
Soiegdhdter and paid to Defendants toward the purported purchase
of said resdence and that Defendants agreed to carry an $11,000.00
note for the balance of the purchase price.

59. Atthetimeof said sde title to said resdence was not
trandered to Ruth Alice Spiegdhdter as sad Defendants did not
own sad resdence astitle gppeared to be vested in Rondd Topham

and Ann Topham, husband and wife

64. Sadresdence was ubseguently sold in 1998 for the sum of
$101,000.00.

65.  Defendants have retained the proceeds from the 1998 sde of
the resdence which rightfully bdong to Ruth Alice Spiegd hdlter.

66.  Plantiff hasrecaived the sum of $53,420.00 from the 1998
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sdeof sad resdence.
(L.F. 27-28). 1t is undear from her pleading if she is atempting to st forth a daim for breach of
contract or fraud or converson. However, it is quite dear that Mrs. Spiegdhdter was not declared
disabled or incapacitated until February 6, 1998. (L.F. 105). Similarly, it is quite deer that there was
no finding as to when the disahility and incgpadity of Mrs. Spiegdhdter factudly ooccurred or begen.
(L.F. 105).
Asthis Court recently sated, "[a] discovery of assats action, asits name implies, is a search for

ases”" Sateex rd. Knight v. Harman, 961 SW.2d 951, 954 (Mo. App. 1998). Furthermore, "[t]he

adtion isa"dautory proceseding Smilar to the common law actions for trover and converson.” I1d. The
purpose of a discovery of assets action "is to determine whether ‘the decedent held title & his death to
certain described property and thet this property is being adversdly withhed by ancther person.” 1d. a
954-55.

In adiscovery of assets proceeding in adecedent's estate, the triggering event appearsto be the
deeth of the decedent. In this case, the proper inquiry should be whether Mrs. Spiegdhdter hdd title to
catan propety a the time of her adjudication of incapadity and disability which is being adversdly
withheld from her estate. §475.160.

However, what Ms Ryan is pleading under Count 10 of her Petition is ather thet the Gabds
somehow defrauded Mrs. Spiegdhdter, or the Gabes breached one of two written contrects for the
e of red edae to Mrs. Spiegdhdter. L.F. 27-29). Interegtingly, Ms. Ryan prays for a money
judgment againg the Gabd s under Count 10, not atrandfer of title to Mrs. Spiegdhdter's Edeate.

A Misouri dreuit court, dtting in its probete juridiction, is a court of limited jurisdiction.
Probate jurisdiction is conferred on the circuit courts solely by §8472.020, R.SMo. Under that satute a
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probate court can only "hear and determine . . . matters pertaining to probate busness. . . ." It cannat
hear generd tort daims,

Inthe case of In re Edate of Goldenberg, 601 SW.2d 637 (Mo. App. 1980), a deceased's

widow gppeded the dismissdl of a discovery of assets lawsuit. The widow dleged in the discovery of
assets action, inter dia, thet the executors improperly administered her hushand's business: The court of
gppedls dfirmed the dismissd regarding the widow's daims regarding the way the business had been
run, sating, in pertinent part:

[The atute] deds with the determination of title to, and/or right of

possession of, persond property daimed to be an asst of the

edde Itisadautory procesding Smilar to the common law actions

of trover or converson. . . The gatuteis not intended as adeviceto

test generd fidudiary conduct, improper adminidration of the edate,

or generd disputes between the heirs. . . . In addition to those

concededly improper paragragphs, she has dleged improper

management of  her hushand's business by her son, her fallureto

receive her widow's alowance and tax refunds, and the loss of

persond property belonging to her. None of these dlegationsare

rlevant to the Satutory cause of action she assarts.

Edtete of Goldenberg, 601 SW.2d at 639.

Smilarly, the probate court is nat the proper forum to try adam for breech of contract. Matter

of Edate of Woodrum, 859 SW.2d 259, 262 (Mo. App. 1993). In Edae of Woodrum, the court of

gopeds held that the probate court was not the proper forum to litigate a breach of contract action
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agang an insurance company whose insured was being sued in adiscovery of assets action for dlegedly
retaining edate property he acquired during while serving as a decedent's consarvator during her
lifetime.
Furthermore, Ms Ryan's pleedings are inaufficient as a matter of law in that they fall to dlege

that the Gabd s are adversdy withholding property of the Etate of Mrs. Spiegelhdter. Section 475.160
controls adiscovery of assats action for an incgpacitated or disabled person's edtate, providing:

475.160. Assetsof protectee, action to obtain, procedure - Any

consarvator, protectee, creditor or other person, indluding a person

interested in expectancy, reverson or otherwise, who damsan

interest in property which isdaimed to be an asst of the etate of a

protectee or which is damed should be an asst of such an edtate,

may file averified petition in any court having jurisdiction of such

estate seeking determination of thetitle and right of possesson

thereto. The petition shall describe the property, if known, shdl

dlege the nature of the interest of the petitioner and thet title or

possession of the property, or both, are being adversdy withheld or

damed. The court shal proceed on such petition in accordance with

the provisons of section 473.340, R.S.Mo.
Ms Ryan does nat dlege in Count 10 of her Petition thet the Gabdls are adversdy withholding title or
the right of passesson to 7140 Kingston Court. (L.F. 27-29). Thisis because Ms. Ryan knew that the

Gabd's conveyed any interest they had in 7140 Kingston Court to John Spiegelhdter in 1996. (T. 202-
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03). Thisconveyance wasamogt two years prior to Mrs. Spiegd hdter's adjudication of incgpadity and
disdblity. (L.F. 11-12).

Mrs Ryan's own evidence a trid belies her pleading under Count 10 thet the Gabds retained
the proceeds from the 1998 sde of 7140 Kingston Court. Her evidence was that the property a 7140
Kingston Court was conveyed to John Spiegdhdter by warranty deed dated in April of 1996, from
Ron Topham, Gary Gabd's partner. (T. 201-03, EX 9). John Spiegdhdter entered into a contract on
with Kingston Court Devd opment Company, not Gary Gabd, for the purchase of 7140 Kingston Court
in 1996. (T. 204-05, EX 18). The purchase price was $85,000.00 payable $1,000.00 in earnest
money, conventiond finencing in the amount of $35,000.00 to dear loans on the proparty, with a
baance due a closng of $49,000.00. (T. 204-05, EX 18).

John Spiegd hdter then obtained a second mortgage on his resdence to obtain the $35,000.00
necessaxy to clear the debt owing on the property. (T. 205-06). This $35,000.00 was pad to the
Gabds a the time John Spiegehdter obtained the loan on his resdence. (T. 210). Subsequently, on
January 21, 1998, John Spiegehdter recaived a contract for the sde of the property. (T. 211-12, EX
10).

Per the settlement Satement relaing to the January 21, 1998 sde, John Spiegdhdter, not the
Gabds, received net proceeds of $91,822.54. (T. 212-13, EX 7). Out of the net proceeds, John
Soiegdhdter pad off the second mortgage on his resdence in the balance of $33,960.23. (T. 213-14,
EX 7). Hedsowithhdd an escrow for anticipated tax lighility in the amount of $3,580.00. (T. 214, EX
7). Findly, $53,420.00 was pad to Ms Ryan on behdf of Mrs. Spiegdhdter. (L.F. 28, T. 94-95).

Mrs. Ryan does nat dlege that John Spiegdhdter adversdy withhed any money or property

out of any transaction involving 7140 N. Kinggon Court. He is not even named in Count 10 of her
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Petition. (L.F. 27-29). John Spiegdhdter repaid a second mortgage to himsdf usad to dear loans
agang the property so that he could dose on it and later sl it for $101,000.00.

Ms Ryan's pleadings and her own evidence reved that the probate court lacked jurisdiction
over Count 10 of the Petition. Frs, Ms Ryan faled to dlege that the Gabds adversdy withhdd estate
property under this count. Second, Ms. Ryan's own evidence dearly reveded that the Gabds did not
own or trandfer any interest in 7140 Kingston Court for nearly two years prior to Mrs. Spiegdhdter's
adjudication of incgpedity and disability. Fndly, Ms. Ryan's own evidence reveds tha John

Soiegdhdter, not the Gabd s received the proceeds of the 1998 sale of 7140 Kingston Court.

3. THE PROBATE COURT ERRED WHEN IT DENIED THE GABELS
MOTION TO DISMISSFILED PRIOR TO TRIAL REGARDING COUNT 10 OF THE
PETITION BECAUSE COUNT 10 WAS ABSOLUTELY BARRED BY THE
APPLICABLE STATUTE OF LIMITATIONS, EITHER 8516110 R.SMO. (1994),
THE TEN YEAR STATUTE, OR 8§516.120 R.SMO. (1994), THE FIVE YEAR
STATUTE, IN THAT BEVERLY SUE RYAN FILED HER LAWSUIT ON DECEMBER
11, 1998, AND THE WRITTEN CONTRACT UPON WHICH SHE BASES HER
LAWSUIT WASDATED EITHER JANUARY 15, 1988 OR DECEMBER 3, 1988, AND
THE RIGHT TO SUE, IF ANY, AROSE AT THE TIME THE GABELS FAILED TO
DELIVER A DEED TO MRS.

SPIEGELHALTER.

STANDARD OF REVIEW
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The Gabds contend that the probate court erred when it denied their motion to dismiss based
upon the fact that Ms Ryan's Petition was filed after the running of the gpplicable datute of limitations
As = forth heran, this chalenge to the Petition is based entirdy on the Petition and the two Exhibits
atached thereto. "Normdly, the running of the Satute is a question of law for the court to decide”

Lomax v. Sawdl, 1 SW.3d 548, 552 (Mo. App. 1999). A quedtion of law is subject to de novo

review in this Court. Locd 719 Intern. Assn of Frefighters v. City of Independence, 996 SW.2d 112,

115 (Mo. App. 1999).

Generdly, "[d] aute of limitations dlows the cause of action to accrue and then cuts off the
damif auit is not filed within a certain period of ime" Lomax, 1 SW.3d & 552. Furthermore, “[t]he
running of the gpplicable datute of limitationsis an affirmative defense and must be pleeded pursuant to
Rule55.08" Id. & 552. Findly, "[t]he paty assating the afirmative defense of the running of the
gpplicable satute of limitations has the burden of not only pleading but proving it 1d. at 552.

However, this case was commenced in, and & al times remained in the probete divison of the
creuit court. At notimedid thetrid court order thet Rule 55.08 gpply to this proceeding as required by
Rule 41.01(b). Additiondly, the goplication of Rule 55.08 to gppdlants in this case is contrary to the
decigon of the Southern Divison of this Court in Duncan v. Estate of Booker, 816 SW.2d 705
(Mo. App. 1991).

Gengrdly, Rule 55.08 requires a party to pleed a goedific datute of limitation if rdying on the
dfirmaive defense of bar by datute of limitation to a lawvauit filed againg the paty. However, the
underlying lawsauit in this case was filed as a discovery of assets lawsuit pursuant to 8473.340 R.SMo.

(2000). Since the underlying lawsuit wasfiled in the probate divison of the drcuit court, Rule 41.01(b)
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rdieves gppdlants from the "spedifidty in pleading” requirements of Rule 55.08. Rule 44.01(b)
provides
Rules 41, 54.18, 55.03, 56, 57, 58, 59, 60, 61 and 62 gpply to proceedingsin the
probate divison of the drcuit court. The judge of the probate divison may order that
any or dl of the other Rules 41 through 101 or spedified subdivisons of the rules shll
be gpplicable in a particular matter. Any such order shdl specify therulesor
subdivisonsto be gpplied and atime for compliance with the order. The order shdl be
sarved upon dl of the parties
By the express language of Rule 41.01(b), Rule 55.08 does not gpply to this proceeding and
gopdlants were not required to dite agpedific gatute of limitation which they contend barred plaintiff's
lawsuit. Furthermore, no order by the trid court was entered requiring gopelants to comply with Rule
55.08. (L.F. 1-7). Smilarly, no order was served upon the parties reflecting the application of Rule
55.08inthiscase (L.F. 1-7).
The gpplication of Rule 55.08 to gppdlantsin this caseis dso contrary to the prior decison of
the Southern Divison of this Court in the case of Duncan v. Estate of Booker, 816 SW.2d 705
(Mo. App. 1991). In Estate of Booker, the court declared that "[i]n the probete divison, in the
absence of an order invoking Rule 55, the defense of the Saute of limitations may be asserted without
pleedingit” Id. & 708. Therefore, gopdlants were not required to plead the bar of the applicable
datute of limitation to respondent’s petition.
Additiondly, respondent’s petition was barred on its face by ether 8516.110 R.SMo. (ten year
datute) or 8516.120 (five year datute). Plantiff's petition for discovery of assets under the count in

question was barred on its face by the Satute of limitation because "[i]t is dear under the casesthet
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where it dearly gopears from the petition that a cause of action is barred by limitations, amation to
dismiss on thet ground isproperly sustained.” Miller v. Larson, 712 SW.2d 56 (Mo. App. 1986). In
this case, respondent filed her lawsuit againgt gppelants and others on December 11, 1998. (L.F. 13).
Respondent bases her entire dlaim under Count X of her petition on awritten contract dated December
3,1988. (L.F. 27-29; 37; T. 217-18). Onitsface, plantiff's petition is barred by both the five and ten
year datutes of limitations dited herain.

However, gopdlants did spedificdly raise the bar of the Satute of limitation at the heering on
gopdlants motion to dismiss

MR. DECUYPER:

AND THATSWHAT HE PLEADS HE DOESNT EVEN PLEAD THE
CONTRACT FOR DEED, AND SOHESOUT OF TIME ON THAT. HESOUT
OF TIME ON THE JANUARY 15TH, 1988. HESOUT OF TIME ON THE
DECEMBER 3RD, 1988. AND THE DECEMBER, | BELIEVEIT'STHE
CONTRACT FOR DEED -- I'M SORRY, IT'SDECEMBER 20TH, '88.

HE HLED HISPETITION ON DECEMBER 11TH OF 1998. SO, ALL
OF THE, THE FHIRST TWO CONTRACTSTHE TEN YEAR STATUTE APPLIES

THE FRAUD ALLEGATION ISHVE, AND THAT'SGONE.

(T. 30).
Based upon their written maotion to dismiss and answer, thetrid court and the respondent were

sufficently gpprisad of gppelants defense of Satute of limitations as reguired by law. Furthermore,
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gopdlants ordly informed the trid court of whet statutes of limitations the contended barred plaintiffs
lawsuit. Nothing more was required under the law, and Count X should have been dismissed.
In this case, Ms. Ryan dleged the fallowing, among ather thingsin Count 10 of her Petition on

behdf of Mrs Spiegdhdter:

57.  Rantiff, based upon information and bdlief, bdievesthat

Defendants Teresa Gabd and Gary Gabd purported to sl a

townhouse located a 7140 N. Kingston Court Dr., Gladstone, Clay

County, Missouri to Ruth Alice Spiegehdter on ether January 15,

1988 or on December 3, 1998. A copy of two Contrectsfor the sde

of Red Edate are atached hereto as Exhibits A and B and

incorporated herein by reference.

58.  Rantff basad upon information and beief bdievesthat

$49,000.00 was removed from a bank account of Ruth Alice

Soiegdhdter and paid to Defendants toward the purported purchase

of sad residence and that Defendants agreed to carry an $11,000.00

note for the balance of the purchase price.

59. Atthetimeof said sde title to said resdence was not

trandferred to Ruth Alice Spiegd hdlter as said Defendants did not

own sad residence astitle gppeared to be vested in Rondd Topham

and Ann Topham, husband and wife

64.  Sadresdence was subsequently sold in 1998 for the sum of
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$101,000.00.
65.  Defendants have retained the proceeds from the 1998 sde of
the resdence which rightfully bdong to Ruth Alice Spiegd hdlter.
66.  Paintiff hasrecaved the sum of $53,420.00 from the 1998
sde of sad resdence
(L.F. 27-28). This Pdtition was filed by Ms Ryan on December 11, 1998. (.F. 1, 13).
According the Petition itsdf, the two written documents upon which Ms. Ryan based her cause of
action were dated January 15, 1988 and December 3, 1988, respectivdy. (L.F. 27, 35-37).
The Gabds filed amotion to dismiss and answer to Ms. Ryan's Petition on February 5, 1999.°
(L.F. 2,61-73, 77-79). The Gabdsmoved the probate court to dismiss the cause of action st forth in
Count 10 of the Petition as barred by the gpplicable datute of limitations. Smilarly they afirmativdy
plead in their Answer that the cause of action st forth in Count 10 was barred by the goplicable Satute
of limitations (L.F. 67, 77).
Saction 516.120 provides, in pertinent part:
Within fiveyears:
(1) All actions upon contracts, obligetions or lighilities, expressor

implied, except those mentioned in section 516.110, and except

® The parties entered into awritten stipulation filed with the probate court extending the time for the
Gabd's and Jane Weimhold to answer or otherwise plead in response to Ms. Ryan's Petition until

February 5, 1999.
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upon judgments or decrees of a court of record, and except wherea

dfferet timeishean limited;

Furthermore, Sec. 516.110 provides, in pertinent part:
Within ten years:

(1) An action upon any writing, whether sedled or unseded, for the

payment of money or property;

According to the Missouri Supreme Court, "[tflhese Satutes [88516.110 and 516.120] have a hoary

tenurein Missouri law." Hughes Devdopment Co. v. Omega Redty Co., 951 SW.2d 615, 616 (Mo.

banc. 1997). Hughes Deveopment Co. sued Omega Redty Co. for breach of contract over an dleged
underpayment of an gpartment managemeant fee |d. Omega Redty Co. contended thet the it was
barred by 8516.120, the five year datute of limitations for breach of contract, Snce the contract
between the two red etae management companies was entered into in 1988 and suit was not
commenced until 1995. |d.

After reviewing precedent dating from the turn of the century, the Supreme Court decided to
ignore this confuson and rely on the plain language of 8516.110. Id. a 617. The Court hdd that
"[t]leken a its plan meaning, section 516.110(1), the ten-year Satute of limitations gpplies to every
breach of contract action in which the plantiff seeks a judgment from the defendant for payment of
money the defendant agreed to pay in awritten contract.” |d.

In this case, neither the contract dated January 15, 1988 nor the contract dated December 3,

1988 dates that the Gabds agreed to pay money to Mrs. Spiegelhdter. According to both contracts
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for the sdle of red edtate, the Gabds were dlegedly agreaing to ddiver a deed to Mrs. Spiegdhdlter.
Genadly, "[d cause of action for breach of contract accures and the right to sue arises on the fallure to

do the thing contracted for & the time and in the manner contracted.” Jordan v. Willens, 937 SW.2d

291, 295 (Mo. App. 1996).

Here, the plaintiff bases her Petition upon one of two written contracts for the sde of red edate
that were incorporated by reference into her Pdition. She dleges tha Mrs Spiegdhdter pad
$49,000.00 to the Gabdls toward the purchase of 7140 N. Kingston Court. (L.F. 27). Both contracts
recite that the down payment was paid to the sdler and that the sdller acknowledged receipt of same.
(L.F. 35-37). Ms. Ryan pleads that title to the red property was trandferred to Mrs. Spiegdhdlter.
(L.F. 27). Ms Ryan did not file her Petition until December 11, 1998. Ms Ryan's Petition under
Count 10 is barred on itsface by ether 8516.110 or 8516.120.

Here, the plantiff falled to commence suit within ether 5 or 10 years of the purported written
contrect e issue. Therefore, any action on the purported written contract, which plantiff dams resulted

in damege at_the time of the purported sale, was required to be filed, & the lates by ether

December 3, 1993 or December 3, 1998. Flaintiff falled to meat ether of these mandatory deedlines.
Furthermore, in response to the Gabd s afirmative defenses st forth in their Answer, Ms Ryan
responded asfollows
1 Pantiff denies eech and every afirmative defense st forth by
sad Defendants
(L.F. 80). Generdly, "[ party atempting to avoid the running of a Satute of limitations by way of an
avoidance has the burden to prove the avoidance or exception relied upon. Lomax, 1 SW.3d at 553.

Furthermore, the party atempting to avoid the statutory bar, based upon an exception, must pleed the
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exception to the bar. Bosworth v. Sewdl, 918 SW.2d 773, 778-79 (Mo. banc. 1996). Here, Ms.

Ryan st forth no avoidance to the running of the Satute of limitations She never daimed any legd
disahility which would prevent the running of the gpplicable datute of limitations, nor did she plead any.
Smilarly, it is undigouted thet there was never afinding as to when the disghility or incapaaity of
Mrs. Spiegdhdter factudly or actudly occurred. L.F. 105). Even though Mrs Spiegdhdter was
dedlared incgpacitated and dissbled on February 6, 1998, there was never any proof that she was
incgpecitated before that time (L.F. 105). Generdly, "[w]hile a contract mede by one under a
guardianship by reason of incompetency is void, a contract mede prior to adjudication but while the

person isunder mentd disahility isonly voidable™ Cohen v. Crumpacker, 586 SW.2d 370, 374 (Mo.

App. 1979). Ms. Ryan pleads no facts to rebut this presumption of competency of Mrs. Spiegdhdter
prior to the probate court's February 6, 1998 adjudication.

In ummary, Ms. Ryan' petition is barred on its face by the running of the gpplicable Satute of
limitaetions, either 8516.110, the ten year Satute or 8516.120, the five year daute. She bases her
petition on one of ether two written contracts for the sde of red edtate dated January 15, 1988 and
December 3, 1988 respectivdly. However, she did not file suit until December 11, 1998. She pleads
no avoidance to the running of the gpplicable gatute of limitations Therefore, this Court should reverse
the judgment of the trid court under Count 10 of Ms. Ryan's Pdtition and enter judgment in favor of

gopdlants Gary and Teresa Gabd under Count 10 and award them their cogtsincurred herein,
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CONCLUSON

This Court should reverse the judgment of the probate court againg Gary and Teresa Gabe
under Count 10 of Ms Ryan's Pdtition, and enter judgment in favor of the Gabd's thereunder, induding
an award for their cogsincurred.

Hrg there was no evidence before the probate court, let done subdantia evidence that the
Gabds advarsdy withhdd and property bdonging to Mrs. Spiegehdter’s etae. Mrs. Spiegdhdter
was declared incgpacitated and disabled on February 6, 1998. (SO.F. & 15). The Gabds had no
ownership interest whatsoever in 7140 Kingston Court after April of 1996 when the condominium was
purchased by John Spiegehdter. SO.F. a 14). Mrs. Spiegdhdter's entire down payment was
returned to her estate plus an additiona $4,420.00. (SO.F. a 14). Findly al proceeds from the 1998
sde of the condominium were received by John Spiegdhdter, not the Gabdls. (SO.F. a 14-15). The
probate court made no finding that John Spiegdhdter adversdy withhdd propety of Mrs
Soiegd hdter's etate and should have Smilarly entered judgment for the Gabels under Count 10 of Ms.

Ryan's Ptition.
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Second, Ms. Ryan's pleadings and her own evidence reved thet the probate court lacked
jurisdiction over Count 10 of the Peition. Ms. Ryan falled to dlege tha the Gabds adversdy withhdd
edate property under this count. Ms Ryan's own evidence dearly reveded thet the Gabds did not
own or trandfer any interest in 7140 Kingston Court for nearly two years prior to Mrs. Spiegdhdter's
adjudication of incgpadity and disdbility. Hndly, Ms. Ryan's own evidence reveds that John
Spiegdhdter, not the Gabels received the proceeds of the 1998 sde of 7140 Kingston Court.

Third, Ms Ryan' petition is bared on its face by the running of the gpplicable Satute of
limitaetions, either 8516.110, the ten year Satute or 8516.120, the five year daute. She bases her
petition on one of ether two written contracts for the sde of red edtate dated January 15, 1988 and
December 3, 1988 respectivdly. However, she did not file suit until December 11, 1998. She pleads
no avoidance to the running of the gpplicable Satute of limitations Therefore, this Court should reverse
the judgment of the trid court under Count 10 of Ms. Ryan's Pdtition and enter judgment in favor of
gopdlants Gary and Teresa Gabd under Count 10 and award them their cogtsincurred herein.

Respectfully submitted,
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JOSEPH Y. DeCUYPER, R. #46989
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Kansas City, Missouri 64116
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IN THE MISSOURI SUPREME COURT
BEVERLY SUE RYAN, PA,,
CONSERVATOR FOR THE ESTATE OF
RUTH SPIEGELHALTER
Respondent,

VS SC83805

N N N N N N N N

WILLIAM SPIEGELHALTER, ET AL.,)
Respondents,

GARY AND TERESA GABEL,

N N N N N N

Appellants.

APPELLANTS CERTIFICATE

Come now appdlants, by and through counsdl and cartify to the Court that foregoing brief, and
al copiesfiled and served in accordance with Rule 84.06(g):

1 Comply with Rule 55.03;

2. Comply with the limitations st forth in Rule 84.06(b);

3. Contain 12,029 words according to Microsoft Word for Windows software;
Appdlants dso cartify thet acopy of the foregoing brief was gored on an IBM-PC competible 1.44
MB, 3%2-inch szefloppy disk which was scanned for viruses with Norton Anti-Virus software and

that according to said software, the floppy disk and al copies of same were virus free.
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FHndly, on this 7th day of September, 2001, a copy of the foregoing brief, in both the format
required pursuant to Rule 84.06(b) and 84.06(g) was served on dl counsd of record and dl pro-se
parties of record by placing samein the U.S. Mall, postage prepaid, and addressed as follows Steven
M. Petry, Attorney at law, 6000 N. Oak Trfwy, Suite 201, Kansas City, Missouri 64118, Attorney for
Respondent Beverly Sue Ryan, PA. Consarvaor for the Edtate of Ruth Alice Spiegdhdter; TeresaM.
Tery, Attorney a law, One Victory Drive, Suite 204, Liberty, MO. 64068, Attorney for Respondent
James Spiegdhdter; and John Spiegdhdter, 5931 W. 86th Terr., Overland Park, KS 66207,
Respondent Pro Se; Mary Ann Wilson, 337 | Avenue, Coronedo, CA 92218, Respondent Pro Se;
William Spiegd hdter, 490 Glenwood Ave,, Sadlite Beach, FL. 32937, Respondent Pro Se; Albert
Miched Spiegdhdter, 12 N.E. 88th Terr., Kansas City, MO. 64155, Respondent Pro Se; and Albert

T. Spiegdhdter, S., 10420 S. Mockingbird Ln., Olathe KS. 66061, Respondent Pro Se.
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